I) Formation

A) Offer

1) purpose: an invit to negot – it’s not meant to be a promise until consid is recvd
2) Pepsico [fighter jet]: exception to gen obj std for offer when obv not an offer – context matters
(a) ads & quotes aren’t offers – there’s an implicit term that price is only good as supplies last
(b) Carbolic Smoke Ball: ad wasn’t a reward, but a warranty – if you get sick after med, we’ll pay
3) counteroffer, b/c it’s an implicit rejection, terminates offeree’s power of acceptance
(a) 2 distinct parts: offer to sell; promise to hold offer open

(b) rule permitting offeror to revoke at any time before acceptance may be rooted in policy agst allowing one party to specul at expense of other

(i) o/w, buyer cd specul while seller cdn’t, unless paid a price for allowing buyer to spec (ie, bought an option, which is a contr & must meet rules of formation)
(ii) “may not accept after Tue” leaves room for offeror to revoke, while “may accept until Tues” doesn’t
4) James Baird: bid was neither a contr, suff for prom estop, nor an option – so no recovery for P
(a) contractors didn’t think they accepted offer merely by putting in their bids – if gen contr had repud after winning, sub contr cdn’t sue for breach – there was no contr (Drennan differs)

5) Drennan: [lazy opinion, prom estop not relevant] – ct finds implicit acceptance (so neither gen nor sub contr can repud) before revoc
B) Acceptance

1) offeror is master of offer, can limit means of acceptance in any way she wants 

2) Mailbox rule: favors offeree in race of offeree’s acceptance agst offeror’s revok – revok isn’t complete until brought to mind of offeree – see Henthorn
(a) Worms v. Burgess & Res(2nd) §63: uses mailbox rule even if letter never reaches offeror b/c sending letter completed manif of mutual assent (or its fiction)
(b) purpose: a background rule – risk alloc (by default on offeror) can be shifted to offeree by req receipt of acceptance when offer is made – but shdn’t matter if both sides know b/c seller shd charge more (expected value of loss) when it has risk, so buyers end up paying anyway
3) acceptance won’t be inferred from silence – w/o affirm action or custom

4) mirror image rule: if acceptance varies from offer, it’s a rej & counteroffer – but if parties start to perf anyway, you need last shot doct: perf acts as acceptance of last form sent

(a) §2-207 modifies common law, not wanting contr to fail for minor discrepancies or encourage battle of forms, so it allows varying terms (subsec 2 says when addit terms are part of contr)

(b) diff terms are knocked out – addit terms are proposals for addition under subsec 2 (btw merchants) – if not btw merchants the addit terms fall out

(i) 2a – offer limits acceptance to its terms – differs from “unless” cl which refers to accept

(ii) 2b - “materially alter” – conflicting terms dropped out already, so cts look to “big” terms

(iii) 2c – notif of obj given w/in reas time – no one’s reading the forms anyway, and if you’ve already given notice that you won’t accept it, it’s a diff term, so it drops out before 2
(c) performance: no contr under subsec 1 & 2, but parties have acted as if there is a contr, subsec 3 says terms are those that agree

(i) min of j/d’s say subsec 3 only applies w/o forms, but subsec 3 doesn’t say this

5) poss alts to UCC §2-207:

(a) cd’ve reinforced common law “last shot” doctrine – it wd induce them to read if they’re bound by what they recv – don’t deal w/people who try to stick in extra terms

(b) look to forms to see where they agree, incl any other terms to which both agree, then use background rules (gap fillers) for everything else – this is essentially what revisions did 

6) battle of forms – not every case qualifies, see ProCD: orig contr was never modified – there was only one form; other cts wd make arg that outside of box doesn’t reference contr inside, it says there are addit terms inside, which wd be material alts under 2-207
(a) agency, actual agreem – if there’s fine print on side of box, you need to accept the terms
II) Is it Enforceable – A Bargain for Exchange?
A) Consideration
1) purpose: to disting btw gratuitous promises – evid may’ve been orig reason
2) gifts are just transfers, no wealth gen, only one party benefits; thought to be made less seriously 
(a) but some gifts wd be eff to enf (ie, by using seal) b/c then promisee will value gift at true worth & not discount poss of it not being fully perf
3) barg may be unconventional, but must be actual
(a) Hamer v. Sidway: can bargain to get promisee to act differently if that induces promisor

(b) pre-existing duty rule: no detrim for promise to refrain from what not priv to do

(c) Cash v. Benward: [forward ins app] a favor isn’t bargained for – ct draws line of inducem at recv “happiness” b/c no detrim to promisee
(d) Marine Contrs.: option to recv money from trust 5yrs early was valuable & benef barg for

4) at will contrs

(a) Rifkind: Ps’ act of contin empl was both acceptance & consid for option agreem 20%/yr
5) promises to settle for less; accord & sat

(a) is there a bona fide dispute?: no barg if tenants agreed to pay money already owed 
(b) check can be offer to end dispute when underlying debt was unliq (there was a dispute about amt of debt); and by cashing check “under protest,” P agreed to its terms
6) reqs contrs – mut of consid is what’s imp – don’t need to have symmetric powers
(a) reqs contr (buyer agrees to purchase all the specified goods it needs); output contr (seller agrees to sell all the specified goods it produces)

(b) UCC §2-306 assumes gen validity of reqs contrs, uses “good faith,” “best efforts” – no unreas disprop quanity may be demanded/tendered
(c) what does this mean? – ex. reqs contr, market price doubles, both buyers increase demand subst
(i) “naked” iron broker: no mutuality of consid (no barg) b/c if market price decreased, iron broker wdn’t buy any iron (no exclusivity) – no risk
(ii) radiator manuf: increase cd be based just on good faith b/c their radiators, made w/cheap iron, undercut competitors – plus, he’ll perf even if iron market price goes down b/c he needs to make radiators – so here it cd be a barg (but can’t sell iron on open market or build irreg num of new manuf centers)
· but nonsense distinc btw lowering demand to curtail losses (bad faith) or no more demand b/c no more customers b/c of expensive iron in contr (good faith)
B) Promissory Estoppel
1) purpose: to avoid harsh results of allowing one who made a donative promise to repudiate when promisee has acted in reliance
2) Ricketts v. Scothorn [granddaughter, work]: induced reliance is not consid w/o cond or promise
3) Hayes [announced intent to retirem]: if promise isn’t an inducem (you do what was planned pre-promise), no reliance poss
4) Red Owl: defin promise is a contr; indef promise can’t be relied on
C) Quasi Contr
1) purpose: no opp to barg beforehand, but everyone wd’ve entered into deal if they cd’ve
2) Webb v. McGowin [saved life, promise after]: sometimes called past consid
3) NOT Quasi-Contr:


(a) violin player outside your window – there was an opp to barg beforehand, just as in Schott [suggestion sys], L. Cosby [Board & expansion – did barg, but who has apparent auth?]
D) Express & Implied Promises
1) puffery – words not reas seen as guarantee, ie, vague promise of help
2) a given rep can be fact or opinion depending on circumstances surrounding the rep

(a) ie, no warranty for seller w/lack of mech knowl selling car, but car salesman who has expertise in area, didn’t disclose defects, and had earned P’s trust – use obj std for his statem of reliability

(b) “cookware only sold thru distrib”: ct made ridiculous assertion of no warranty b/c statem dealt w/price, not quality – it’s still a promise; if you’re wrong, you pay
3) inchoate agreems:

(a) setting boundaries on agreem is NOT indefinite – they’re promises for an option

(i) ie, if parties agree to sell bet 50k and 100k, w/negot to come later, what you really have is offsetting options – buyer has option to buy for 100k, seller has option to sell for 50k – if they never find deal in btw, they’ll walk away from options

(b) ct in Pingree said option to renew was too vague & indefinite – cts aren’t equipped to make monetary decisions based on fluctuating commerc world

(i) but in Berrey, w/CoL compass, ct fills in implied terms bet boundaries

E) Modification
1) if law says it won’t enforce mods w/o consid – that wd be good if fishermen want to fish, but if they don’t (& they’re insolv), captain may want to modify, but he can’t

(a) so law tries to find a way that’s not as rigid as the two options, & this may be sensible

2) promissor (fishermen) will perf when cost of perf < contr price + lesser of assets & loss caused

3) 3 cases dealing w/mod w/o consid:

(a) truly bad nets – easy doctrine, policy – raise in wage will be supported by consid (there was barg); since parties weren’t bound under init contr, they can strike deal under new circum

(b) no arg about nets (extortion) – easy doctrine (mod w/o consid, raise not enf), hard policy (but captain may want to give raise in some circum – ie, where fishermen insolvent)

(c) arguably bad nets (but not really) – room in doctrine to implement policy – if nets are fine, cts are all over the place – econ model tries to explain reason for deviations from doctr

4) Waiver is not mod – contrs are written for when rel sours
III) Evid Rules: how do we know what the promises are?
A) SoF
1) SoF doesn’t req that “the contr” be in writing, but only “some memo or note thereof”

2) why? – evid fn (existence & content of K); cautionary fn (like the seal); channeling fn (simple external test of enf)

(a) but does it create fraud (denying enf allows people to avoid contrs not put in writing)?

(i) if both parties are aware contr is unenf w/o signed writing, this shdn’t occur

3) when you get around SoF, can make your case in ct – if SoF applies, no opp in front of fact-finder

4) type of writing req:

(a) ord rule is writing need only be signed by party agst whom it’s sought – but Hoffman req both

(b) UCC §2-201, merchant’s exception: confirm writing need only provide basis for belief that it rests on real trans

5) Res §110 summarizes usu classes of contrs covered: suretyship, land, one-yr contr, UCC §2-201
6) suretyship: promise to answer for obligs of another (collat promise) is subj to SoF, but some cases disting btw “orig” and “collateral”  promises

(a) SoF seems redundant for collat promise (ans for debt of another), b/c it’s not supported by consid, so it’s probably not enf anyway

(b) odd exception to have orig promise (made to secure benefit for oneself) outside SoF, since ct is saying when a real contr (barg-for exchange) is made the SoF doesn’t apply
7) one-yr provision: only a narrow range of agreems req a writing – only when it wd be a breach to perf in less than 1yr is it w/in SoF – o/w, if pref is poss w/in a yr, it’s outside
8) SoF may create more frauds than it prevents, so we shd look for exceptions at every turn:
(a) admissions, §2-201(3)(b): to take adv of SoF a lying party may be forced to lie under oath

(i) this makes it more risky to deny whether you made a contr, as you risk perjury – but it allows P to drag D into ct and expose D to (expensive) discovery

(b) part perf can validate contr only for goods/paym accepted
(i) why? 1. evid value makes up for lack of writing (but may be other reasons why prod is in your poss); 2. o/w D will be unjustly enriched (but shdn’t recovery be lim to D’s enrichm?)

(ii) context is nec: perf must suggest a contr more than a gift, theft, etc

(iii) a middle ground is to grant restitution to a party which has conferred benefits on another
(c) reliance, Res §139: cd gut SoF if you can always try to show reliance
(i) prom estop exception essentially nullifies SoF’s effect in an imp class of cases – what are you relying on? – a contr which you aren’t allowed to prove under SoF
· but contrs w/no reliance (ie, exec contrs) aren’t affected by this exception

(d) oral mod: §2-209(3): reqs of SoF must be sat if contr as mod is w/in SoF
(i) §2-209(4): even if signed agreem excl mod & mod doesn’t sat SoF, it can act as waiver
(e) merchant exception, §2-201(2): req express recitation of oral agreem may defeat purposes of exception, while lax reqs invite very abuse SoF is designed to address

(i) assumes that these confirmations are read

(ii) only effect of not replying is you lose your defense of SoF – the burden of persuading trier of fact that a contr was actually made orally prior to written confirm is unaffected

· cf effect of failure to reply under 2-207, which permits incl of addit terms

B) PE Rule
1) unlike SoF, which is limited to certain types of contrs, parol evid rule applies to all contrs in writing
2) where a writing rep an agreem, PE rule prohib intro of evid on prior, or contemp oral, agreems wrt terms that contradict writing or come w/in scope of a compreh portion of writing

(a) doesn’t rule out evid that wd help interp later agreem – but diff is det what’s w/in scope; Q to ask: wd you reas expect to see mention of earlier agreem in later writing?

(b) ie, prop contr wdn’t excl evid of prior contr to sell car – unless there was an alleged single price
(i) Masterson: proof of collat agreem is allowed if it wd’ve naturally been a sep agreem
3) there’s nothing in parol evid rule that prohibits admission of evid to interp contr

(a) so if judge is liberal in allowing such evid (like Traynor), there’s effectively no parol evid rule
(i) where word is ambig to begin with (unlike “option”in Trident), we all become Traynors

(b) Kozinsky agues that too much extrinsic evid is getting in, where it isn’t really for interp of later agreem, but essentially for trying to prove an earlier one
(i) ex ante, parties don’t want uncertainty of ct’s interp, which wd sap value of contr

4) who’s right is empirical Q: who’s going to get it right more often, and at what cost?

(a) if ct correctly & cheaply got to what contr meant, Kozinski wd be wrong; but if cts are mired in evid presented by lawyers, he’d be right

(b) when does PE rule apply? – depends on judge’s empirical view of world: Traynor or Kozinski?

5) trade usage & course of dealing
(a) ie, 2x4 arg of plain lang vs. trade usage of planed down wood – there’s no agreem on trade usage, so it’s not barred by parol evid rule

(b) there’s no bar on interp: so course of perf, dealing, usage of trade can interp ambig terms, which are in eye of beholder

(c) merger clause doesn’t help b/c judge can say that he’s not looking at a prior agreem, but at evid of what parties agreed to
(i) ie, Keller: maj: merger cl doesn’t apply b/c it wasn’t a warranty, it was a fraud – we need extrinsic evid; dissent: merger cl disclaiming “promises & conds” is clear & shd be enf

6) position on waiver/mod:
(a) Kozinski: strict parol evid, strict extrinsic evid person wd also find waiver doesn’t mean mod 

(b) Traynor: it was an offer for mod, which parties agreed to, & now one party is trying to get out

7) reformation exception: allowed when agreem doesn’t express true intentions of party
(a) why? based on assump that a written instr does exist which wd accurately describe true agreem, but for bad faith of one party or mistake of both
(b) the magic anti-parol-evid-rule elixer: what’s being interp is nothing, air, we’ll stick it in there

(c) but once it’s decided all prior evid comes in to interp, this is a natural step, albeit a large one

(d) Traynor: this is essentially a typo, you’re not seriously going to forbid me to hear evid that parties used wrong form
(e) Kozinski: hard to say recorded means unrec – parol evid rule is all about keeping evid of prior agreem out – needless litig – battle of liars if you allow extrinsic evid
8) boilerplate rule: unfair surprise in boilerplate not enf (see Res §211; UCC §2-302) 
(a) deviation from ord obj theory of contr & duty to read – not oblig to be bound to unreas, surprising terms you sign 
(b) Res §211: where A has reason to believe B wdn’t manif such assent if he knew writing contained partic term, that term isn’t part of agreem

IV) Should We Enforce It?

A) Agst Pub Policy

1) S.T. Grand [bribery to get cleaning contr]: no recovery & paym of all amts recvd – to deter fraud bidding on pub contr, but now muni is in better pos than before – don’t want to harm pub

2) Res §197: gen no claim for restit for party who performs under promise unenf on pub policy, unless denial wd cause disprop forfeiture
B) infants
1) parents have rt over prop only if appt as conservator – still can’t bind child for services

2) a minor’s contr can be disaffirmed, but she can’t keep the stuff (restit avail)

(a) parties making agreem w/minor won’t be able to recover reliance, so minor gets worse deal; but on pub policy grds, don’t want child coerced to perf services, even w/well-meaning parents
C) incompetents
1) contr w/mentally incomp voidable if you know of affliction, but not o/w
2) diff btw incapacity & infancy – if you don’t know person is mentally ill, you’ll catch a break, & will certainly recv reliance damages, & mentally ill won’t be able to rescind perf

(a) it’s hard to be confused about someone being a minor, so you’re dealt w/more harshly

D) intox: gen follows rules for mental incapac – it matters whether you know of other party’s intox

E) fiduciary rel

1) strongest case of fid rel is in guardian context, where you hire one to look after your prop – he has oblig to max value of estate, he can’t sell goods to himself for cheap price – that wd be a breach

2) [antique vases]: ct is too strict in looking to whether there’s a fid rel – it’s irrelevant – if there was a rep by neighbors it was worth only $1400 and then sold for much higher – this is fraud in inducem
3) Turner: when broker decides to change hats & buy land for himself, you’re outside broker rel – it’s obvious there’s a conflict of interest & shd deal w/ea other at arms length

(a) scope of agency: can’t lie to induce deal

F) Unconscionability

1) Context Ind – Content is Offensive
(a) Jones v. Dressel: disclaimer of liab for intentional tort wdn’t be enf, but ct allowed disclaimer for neg – see Res §195(1)

(b) race-based covenants wd also fall in this categ

2) Content Ind – Was Clause Conspic?
(a) UCC §2-316(2): mods of implied warranties of merchantability or fitness must be “conspicuous” (ie, “as is,” “w/all faults,” or other lang commonly used that calls buyers attn)

(b) defin of conspic under §1-201(10), decision for ct whether reas person agst whom it is to oper ought to have noticed it – but other circum which prot buyer from surprise also taken into acct

(i) Lumber Mut: buyer was sophist, disclaimer was on front of invoice, and on work order, it was set off by itself at bottom of doc

(ii) cf A&M Produce: context: not conspic, contr only casually shown to P, complex terms, uneq barg power, inexp buyer 

· buyer’s arg: “as is” means partic machine may not work properly, but if it does, it’ll be good for purpose – commerc reas people wdn’t assign to buyer if none work
· seller: “as is” means that you’re taking it w/no reps, even implicit – so just b/c it looks like a tomato picker doesn’t mean that it (or any machine like it) cd ever pick tomatoes
3) Middle Ground – Context/Content Relevant
(a) if you’re worried about monopolist’s power, unconsc doct doesn’t help – negot over which one-sided term you want (w/exculp or w/o) doesn’t help – so govnt uses regul for most monopolies

(b) Uniroyal: content ind b/c tire manuf didn’t even have to offer limited warranty – if you have consumer initial clause of “tire repl only,” you won’t have to pay conseq damages

(i) if you can’t decide if cl was agreed to, use UCC §2-719(3): damages limit for commerc loss isn’t p.f. unconsc, unlike pers inj in consumer goods
(c) Weaver: price of contr incl exculp cl – but info asymm was reason for unconsc: it wasn’t brought to signer’s attn so that it cd be factored into decision (as wd be econ eff)
(d) Scissor-Tail [band]: only way producer cd collect any money, was to go to arb who was biased toward musician, w/no opp to negot b/c of monopoly over musicians & contr type – unconsc
(e) spousal rts: 

(i) Pendleton: distinc btw spousal rts & child support waiver – duty to child can’t be waived

(ii) Bonds: factors relev to vol: coercion/lack of knowl; prox to wedding; absence of ind counsel; ineq of barg power; full disclosure of assets; understanding of rts waived

(f) rent-to-own cases:
(i) solving structural probs (no banks nearby, no big retail stores like Target, money mgmt) may be more desirable than using contr law
(ii) industry's arg: they’re not lenders, so Truth in Lending Act and Usury laws don't apply 

(iii) not overpriced? – rentals need to be high b/c, industry has claimed, they lose 5% of the merchandise they rent to damage or theft
(iv) part of the debate is empirical: litmus test is whether sellers are making unusual profits

G) imposs, impract, frust, mut mistake are all the same – who did the parties intend to bear risk of loss?

H) unilat mistake is diff: usu ignorant buyer’s meaning prevails (b/c econ eff to disclose to other party, so ineff precautions aren’t taken), but not in case where we want to encourage investm in the knowl

1) ie, there’s a diff btw someone recog wrongly-listed price in newspaper & someone creating techn to better discover oil presence
2) can use least cost avoider analysis to det where parties wd’ve put loss
V) Damages

A) Expectat (benef of barg) – normal remedy/background rule
1) measure value at time of breach – want to give P right incentives to mitig & lets D calc whether to eff breach
(a) assump is that market price = cost; marginal prod is imp, b/c that’s who victim hires as repl

B) Efficient Breach – better to breach when: cost of perf to society is greater than benefit of perf

1) but externalities can alter social welfare calc – see sale of heating oil, causing pollution

2) in thick market, eff breach th not useful b/c (ignoring trans costs) anyone can just resell (ie, cost of perf doesn’t differ)

(a) specif perf: conveying land is cheap, so we don’t worry about eff breach – except in unusu sit where ideosyn value rises (boyhood hero moves in) s.t. it wd be costly for you to convey house

3) thin market (non-fungible good) – cost of perf is variable among competitors
4) criticism: if instead specif perf or penalty were background rule, parties wd just negot (w/in range of market price & cost of perf/penalty)

(a) but this wd add trans costs of negot (which background rule designed to min)

(b) wd also change ex ante incentives b/c you’re barg in a higher range, so you may not breach even when it wd be eff

(c) also, in practice, parties don’t usu barg after trial b/c of bad feelings
C) Econ:

1) wrt breach, expectat is ideal: forces breaching party to pay value of good to victim, so will only breach when another buyer values good more – an eff sol

2) wrt reliance, restitution is ideal: forces party investing in reliance to take into acct that its reliance is worthless if breach, so party won’t overinvest, as occurs w/expectat & reliance damages

D) Antic Breach

1) antic breach: market rate-based damages (diff btw future rents under contr & market value over same period), incentive to mitig is built in – but must est future cost

(a) lump sum usu & better for antic breach – but cts may find exceptions (ie, ins co D: easy to pay as it goes & no eff breach (cheap to perf) but bad for victim who’d have to file suits to enf)

2) exceptions to gen lump sum – only oblig is paym, can det even after breach, ct may wait around
(a) multiple c/a: retrospective suit only – new suits nec for addit rents, but avoids est of future

(b) retained j/d: single suit, contin open case – used in Mutual of Omaha b/c afraid of calc ‘specul’ future damages – but may distort incentives b/c victim may gamble since it’s reimbursed
E) Specific Performance 
1) Unique Goods (like real estate)
(a) why: diff to calc value to buyer (b/c it incl ideosync feelings) and diff in cost of perf btw competitors doesn’t gen exist

(b) shd seller of land get specif perf? – some cts use “mutuality” but doesn’t make sense b/c it’s easy to calc value to seller (price), so damages shd be awarded

(i) Res §359: specif perf won’t be ordered if damages wd be adequate to prot expectat interest 

(ii) cts prefer damages b/c diff in superv spec perf – same for prefer of lump sum over periodic
(c) exceptions to gen rule: in Petry [lake, comm area], damages were awarded where spec perf wd’ve interf w/others’ rts & superv diff
(d) UCC: action for price
2) No-Compet 

(a) any diff btw forcing one to perf & not to compete?

(i) if you think you shdn’t enforce non-compet clauses, damages also shdn’t be awarded, since they’re an inducem to perf – so empl is pressured to perf, like non-compet cl

(b) Peters [NHL]: promise to render pers services won’t be specif enf by aff decree (see Res §367(1)), but injunct relief may be granted to restrain viol of no-compet cl

(c) Runfola: no-compet cl only enf to prot legit interest & if not outweighed by great hardship

(i) for non-compet cl to be enf, must be lim in scope, time, geog loc – ct may modify cl
(d) sometimes cts refuse to enf a covenant b/c employer has no “protectible interest,” b/c employee only acq info of a gen nature while working there
3) some cts deny specif perf b/c of laches, unclean hands, or not fair trade – but rationale other than trad unclear
F) Restitution

1) Dursteler: indef agreem, ct found there was no enf promise, so just returned down paym
VI) Limits on Damages
A) Foresee: can recover if damages are foresee to breaching party

1) Hadley: default rule to solve info asymm – encourage opt-out by party w/priv info
(a) who must disclose? – comes down to trans costs – better to make unusu party to declare himself than make all ord shippers to declare themselves 

(b) party who’ll suffer great loss from breach is denied damages if her contr is silent – she can avoid default rule by having contr incl insur agst exceptional loss (incurring a trans cost)

(c) premise: damages from breach are certain – but in fact, damages are stochastic – so std penalty-default model of Hadley overlooks potential incentive to conceal info
2) tacit agreem test: a way to limit even foresee damages – basically an implicit liq damages cl
(a) Morrow [safety box]: foresee loss, but no expectat damages – no tacit agreem P was buying an ins policy in interim – promise to call was deemed not enf (agreem was just to rent box)
B) Mitig
1) purpose: a refinem of expectat damages: victim must act in reas fashion given breach – if you didn’t mitig, it was your unreas not the breach that caused your avoidable loss

2) inj party is req to use reas efforts (no undue risk, burden or humiliation) to avoid damages (Res §350), & is req to make reas substitute arrangem (or avoidable loss will be subtracted from award)

(a) but cts are ambivalent about duty to mitig – why shd innocent party be req to act to reduce damages of wrongdoer? – sounds like Freed’s moral th of contr

(i) Bloomer Girl: cts usu don’t req mitig in empl b/c they think it’s hard to calc damages P wd’ve suffered – but as in expectancy-specul damages context, they’re still choosing a num

(ii) under eff breach this is a bad result – it affects ex ante incentives – P knows that she’s in a great position in D’s breach, so eff settlem or breach may not occur

3) duty to re-let premises, can’t specul at breacher’s expense – means you must act as if it were your money – ie, chance of loss must play into calc (even though you’re actually reimbursed)

(a) breaching party might not like this ex post since it cd have to pay more if higher price not reached – almost like Schwinn/Huffy hypo b/c if reached, it doesn’t pay

(b) costs reas incurred in readying prop & attempting to relet are added to amt recoverable

C) Too Specul

1) expectat is too specul only when 0 gain is expected, and then reliance = expectat anyway

(a) ie, P didn’t prove it wd’ve made a profit, & D didn’t show P wd’ve suffered loss on contr

2) reliance is assumed (enter deal & make back money spent), but even that can be disproved by D

3) conting-fee lawyer fired: easy to calc flat fee – then adjust if special factors proven

D) Ideosyn value
1) Maricopa [concrete parking]: usu don’t worry about ideosyn value in commerc setting or thick market

2) how to award damages for higher cost of compl (instead of value of perf) only when P actually values it (ideosyn value)?
(a) D makes one-shot offer to P above what it thinks P’s ideosyn value (which is less than cost of compl), and P can choose that or specif perf w/bar on negot – req P to have knowl, ct to monitor

E) Liq Damages – an option not a penalty
1) trad penalty rule: enf iff at time of contracting, (1) liq amt is a reas estimate and (2) parties reas expect that calc of actual damages will be diff – see Res §356 and UCC §2-718 
2) penalty doct may be motiv by eff breach th – if liq damages are exceptionally high, a person thinking about breach will have incentive to perf even when it’s not eff to do so

(a) but eff breach is only a (good) default rule – agreem on liq damages shd be enf

3) why do parties use liq damages – certainty (save litig costs); more imp reason – precaution: it gives breaching party approp frame of refer to decide whether to perform & opt reliance poss

4) ie, set liq damages at reliance of hypo single owner – then park will only spend a (by defin opt) amt in advert, and constr co has correct incentives to det amt of precautions to take & whether to breach

(a) want ea party to invest ind of what other party is actually doing – don’t want parties infl by other party’ activities away from opt amt
5) “pay regardless” cl are penalties at least where promisee wd incur (dir or opportun) costs to perf – ie, promisee’s losses lower when you breach early (save time, labor in not making goods)

6) when enf, liq damages logically precludes mitig – rotting fish hypo – carrier will say liq damages = value of fish is unreas penalty, captain shd’ve mitig, ie, damages was only cost of cover
VII) Termination & Rescission

A) purpose: what is a reas interp of what parties agreed to, and was it unconsc?

1) this is how to define concl terms like “material” breach, forfeiture, restitution, implied conds
2) is rt to termin for “good faith” reason or must it be a “reas” one? – what wd they have wanted ex ante? see Huffy/Schwinn ex
B) termin affirms existence of contr, inj party is discharged from perf but can recover expectat damages

C) rescission disaffirms contr, asking to be discharged from perf & that exec part of contr be undone 
1) outside the contr, so even breaching party can request rescission & restit
D) set-off: may sometimes withhold perf until breach is cured, instead of termin

E) suspension of perf: may be able to withhold installm payms if reas insecure about other’s perf 

1) keep paying & sue later may not be suff b/c party you paid cd be insolv

F) restitution – not a contr remedy, it’s used once contr is called off – one party has money it shdn’t have

1) gap-filling: restit is prob what parties wanted ex ante if contr wasn’t going to be perf

G) antic repud: unambig statem qualifies, but mere request for change in terms isn’t suff; if based on act by promisor, it must be an aff act which renders perf imposs
1) can retract repud before reliance on it by other party

VIII) Agency
A) contr law lets parties arrange their affairs how they want (w/in limits) – but it’s not poss to set every poss term – so implied terms nec

B) econ analysis can fit in all the categs – see specif perf, & real estate sale – agency – what wd they have agreed ex ante? – money damages hard to calc, not worried about ineff b/c land’s cheap to convey (perf), not likely to differ, unlike painting a house, etc
1) good faith isn’t an ind concept – it’s what the parties agreed (implicitly or explicitly) in contr

(a) background rule max wealth of parties – if parties never contemplated lessee switching to a diff bike, it wdn’t be an implicit term being driven by wealth max, but rather an implied term

(i) w/o filling in missing terms, there’d be no enf contrs – only a few reqs (ie, quantity)
(b) when parties haven’t contempl term, all that matters for econ analysis is what’s eff ex post b/c any decisions don’t affect ex ante incentives b/c they’re unforesee here 

2) wealth max args for at will termin (opp to enter) & agst it (more investm o/w)
C) ct gen don’t allow parties to contr for specif perf – no th supports this (other than unconsc perhaps) – don’t see agency Q

IX) Info Asymm: 
A) not meant to get to what the parties meant (agency), but to change the background rule to lead future parties to disclose info useful to trans

B) want to encourage party w/more info to disclose: not a good trans if customer buys good that he doesn’t value at its true worth

1) w/o rule, all used cars wd be under suspicion, so all sellers wdn’t receive opt price & some cars valued at that price wdn’t be sold
C) gap filling can be done by both: Frigaliment (chickens), mut mistake, remedies
1) Vlases [chicks, cancer]: info asymm: merchant bears loss b/c in best pos to avoid/disclose loss
2) Batiste [Rx]: differs from Vlases b/c though prod is dang, benefits outweigh known risks
(a) UCC warranties of merch & fitness: typ chickens aren’t sick while typ birth control pills do sometimes cause stroke

D) info asymm: law gen favors the ignorant party, forcing knowl party to disclose, so that they contr on fair terms, an eff result – but see investm in knowl (techn finding oil)
1) ct cd say that tenants just assume that there wd be safe stairs, and landlord wd recv windfall from not providing it – it wd be ineff if there were no distinction btw houses w/stairs and not safe stairs 

2) ct shd say that tenant must initial exculp cl so we know that he agreed to it – don’t need to see any negot over price – why shd there need to be that extra layer?

